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West Bengal Real Estate Regulatory Authority
calcutta Greens commercial complex (lst Floor)

1O5O/2, Survey Park, Kolkata- 7OO O75

CO

Mega Resources Ltd ...."' Complainant

Vs

Yes Bank Limited.. ResPondent

o

Note of
action

taken on
order

Order and signature of the AuthoritY
S1. Number
and date of

order

Chartered Accountant Gopal Krishna Lodha, being A

sentative of the Complainant, is presen t 1n the physical hearing today
Repre
signed the Attendance Sheet'

Advocate Mr. Sourjya Roy (Mob' No' 9836486947 & email

srirov&/Dsmail.com) is present in the physical hearing today on behalf of

n""po*t..rt filing vakalatnama and signed the Attendance Sheet'

Heard both the Parties in detail'

As Per the ComPlaint Petition:-

Complainant has booked a residential apartment being flat
1 The ..IDEAL EKOTICA

t2B, Block- A on L2rb floor in the project

having carpet area of approxrmately 1 526 sq. ft. along with

garden measuring carpet area of 258 sq ft.
balcony terrace

and havingt quarters measurlng carpet area of 53 sq. ft.
servan

of 2670 ft.
p area of 1 949 sq ft. and SUper built area sq.

u
covered parking)

three car parking (t*o open and one car

The Complainant has also booked a residential apartment

flat no. Block- A' otl 1gth floor 1n the project

,, carpet a-rea of approxima tely 1 526 sq.ft. along wi
EXOTICA having

of 258
excluslve balcony terrace garden measunng carpet area sq,

t quarters measuring carpet area of 53 sq.ft. and
and sewan'

of 2670
built up area of 1 949 sq, ft. and super built area sq,

alongwith three car parking (two ope n and one covered car parking)

complainant entered into the agreement for sale with Ideal
2. The Ideal Enotica

Estate Private Limited promoter of the Project

flat 128 and flat no 188 on 10.o5.2o2I for purchase
no.

1 for
being flat no AS mentioned ln Point a

apartment
consideration of Rs .2 50 1 0 278 for each flat

plainant received the peaceful vacant posses sion of
3 The Com

1 2. 07 202
1 28 and Flat No 1 8B 1n the project 'Ideal Exotica' on

no.
4 The Complainant paid the entire consideration alnoun t

1

24.06.2024
01

t

188,



for flat no. l2B and the ConveYance
Rs.2 50 1 0 )78

(Book 1 Volume N
202 1 at DSR. II Alipore, Sou th 24 Pgs

on o3 1 1
being no. 1 602 1 o224

602 202 1 Pages from 443443 to 443495
1

ownershiP of the said Unit.
the year and received the

the consideration arnount
The ComPlainant paid

8 for flat no. 188 and registered the ConveYance
Rs .2 50 1 0 27

(Book 1 Volume No
1 0 o9 202 1 at DSR. II Alipore, Sou th 24 Pgs

on
333095 J 33 1 47 no 1 60207727

1 602-202 1 Pages from to

received the ownership of the said Unit.
the year and

flat 1 28 mutated with Kolkata M
5. The Complainant got his no

40667
Mutation case no.0 08 1 1 5-OCT-22 1

Corporation vide
23o22 1 8 and

and was allocated ASSCSSCC no 1 1 08 1

I7 1 o 2022 hen are due.
been payrng the proPertY tax AS an w

then he has

further got his flat no 1 8B mutated
The Complainant

case no .0 08 1 I 1

Kolkata MuniciPal CorPoration vide Mutation

dated 1 1 0 2022 and was allocated ASSC SSCC

the propertY
1 1 08 1 23024250 and since then he has been paying

as an when are due

given both the Flats on rent to
6 The Complainant has

conditions
CompanY Limited on a decided terms and

HooghlY Milis Mega
the t agreement entered between M

set out 1n ren
Limited

Limi ted and M the HooghlY Mills ComPanY

been paymg the maintenance CrhargeS to
The Complainant has

Association AS an when are due.
Exotica F1at Owners blic notice

plainant was shocked to learn abou t the pu
8 The Com

1 8 03 2024 abou t his
symbolic po ssession 1n a newspaper dated

9

as mentioned in Point - 1'

The pubiic notice of symbolic possession was issued pursuant

direction passed in o'e' No' 2 of 2024 by Debts Recovery Tribunal- 1

Kolkata on c 1 .o .) 2024 o .A. No
Tribunal 1 Kolkata passed the order 1n

1 o. The Debts Recovery
Respondent Yes

of 2024 in the recovery case filed by the

Limited against Ideal Real Estates Private Limited

Private Limited has taken term loan from YCS

1 1 Ideal Real Estate S
taken

Limited and has failed to repay the amoun t of loan

interest. Limited to repay
Pursuant to failure of Ideal Real Estates Private

t2
has declared M S ideal

loan obligation Yes Bank Limited

te Limited AS Non Performing Asset (NPA)
Estates Priva

of the flat of
S1lbsequently moved w1th taking possession

Complainan t
surprised with

13. The Complainant being the bonafide buyer was

proceedings by YES Bank Limited since the Complainant
instan t

of the flat (Flat no. 1

received the peaceful and vacant ownershiP

Conveyance Deed on 03 1 1 202 2 at DSR
subsequent to the

Sou th 24 Pgs (Book olume No 1602-202 1
Alipore,

no. 1443443 to 443495 being
1

60 2 1 o224 for the year 202 1

II

2

2021.\

entire

being

2O2tl

ocT-221140668

M/s

Pages



received the ownership of the flat (Flat 18B) and conveyance deed

lO.Og.2O2l at DSR-II, Alipore, South 24 Pgs (Book -1, Volume N

1602-2021, Pages from 333095 to 333147 being no. 160207727

the year 2o2ll

The complainant prays before the Authority the following relie(s):-

1. To direct the Yes Bank Limited to stop all proceedings with respect

the scheduled property and release the possession ofthe property.

2. To direct the Yes Bank Limited to release the subject matter two

from the process of recovery proceedings.

3. To quash, cancel and terminate the notice issued by Yes

Limited dated 18.03.2024.
4. To direct Debt Recovery Tribunal-l, Kolkata to recall the order

21.O2.2O24 passed in O.A. No' O2 of 2024 (Yes Bank Limited Vs'

Real Estates Private Limited).
5. To direct the Receiver as appointed in the instant matter from

any further steps in connection with the said two flats'

6. To stay all further proceedings by any concerned in connection

the possession of said two flats.

The Complaiuant Prays before the Authority for the following interim
orders:-

1. To direct the Yes Bank Limited to stop all proceedings with respect

to the scheduled property and release the possession ofthe property.

2. To direct the Yes Bank Limited to release the subject matter two

flats from the process ofrecovery proceedings'

3. To quash, cancel and terminate the notice issued by Yes Bank

Limited dated 18.O3.2O24
4. To direct Debt Recovery Tribunal -1, Kolkata to recall the order

dated 21.02.2024 passed in way r,io. 02 of 2024 (Yes Bank Limited vs

Ideal Real Estates Private Limited).
5. To direct the Receiver as appointed in the instant matter from

taking any further steps in connection with the said property'

6. To stay all further proceedings by any concerned in connection with

the possession of said ProPertY.

The Complainant stated at the time of hearing that the Mutation and

Registration of the Deed of Conveyance in respect of the subject matter flat has

already been done in favour of the Complainant and Complainant is in the

peaceful possession of the subject matter flat bearing no. 128, Block- 'A' on

12th floor and flat bearing no. 18B, Block - 'A' or 18th floor and he is

paying regular maintenance charges to the Ideal Exotica Flat Owners'

Association as and when are due. He requested for necessary direction for stay

ofall the proceedings taken by the Respondent Bank

The Advocate of the Respondent stated that the Bank deals with public

money and the property is a mortgaged property. The subject matter flat has

been mortgaged with the Yes Bank Limited by the Idea1 ReaI Estates Private

Limited. The Respondent has taken action as per law in accordance with
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section 13(a) of the SARF'AESI Act. The said section provides that,-

"section 13(4).- In case the borrower fails to discharge his liability in full

withintheperiodspecifiedinsub-section(2),thesecuredcreditormaytake
recoursetooneo,-o..ofthefollowingmeasuiestorecoverhissecureddebt,
namely:-

(a)takepossessionofthesecuredassetsoftheborrowerincluding
the ight to transfer by way of lease' assignment or sale for

realizirrg the secured asset;"'

HealsostatedthatsectionlToftheSARFAESIActprovidesthat'-

osectionlT.-Applicationagainstmeasurestorecoversecureddebts.-(1)

Any person (including bo'ro*t';, aggrieved by any of the measures referred to in

sub-section(a)of"""tio.,13takenbythesecuredcreditororhisauthorized
officer under this chapter, may make an application along with such fee, as

maybeprescribed,totheDebtsRecoveryTribunalhavingjurisdictioninthe
matterwithinforty-fivedaysfromthedateonwhichsuchmeasurehadbeen
taken:".

TheRespondentstatedthatanypersonincludingthepresent
ComplainantcantakerecourseofsectionlToftheSARFAESIAct,ifheis
aggrievedwithanyactiontakenbythebankagainstthesaidpersoninexercise
of the provision contained in section 13(a) of the SARFAESI Act'

Hea]sostatedthatthePromoterldealRealEstatesPrivateLimited
shouldbemadeapartyinthismatterforproperadjudicationofthismatter.

Beforeadmittingthismatter,firstithastobeconsideredwhetherthis
ComplaintPetitioncanbeadmittedforhearingundersection3loftheReal
Estate (Regulation and Development) Act,20 16 (hereinafter referred to as the

'RERA Act).

Section 31 Provides that,-

"section 31. Filing of complaints with the Authority or the adjudicating

officer.-(l)AnyaggrievedpersonmayfileacomplaintwiththeAuthorityor
theadjudicatingofficer,asthecasemaybe,foranyviolationorcontraventionof
the provisions of this Act or the Rules and Regulations made there under'

against any promoter, allottee or real estate agent' as the case may be'

Explanation:-Forthepurposeofthissub-section"person,shallinclude
the association of allottees or any voluntary consumer association registered

under any law for the time being in force'

(2)Theform,mannerandfeesforfilingcomplaintundersub-
section (1) shall be such as may be prescribed'"'

ThereforethequestioniswhetherYesBankLimitedcanbeconsideredas
Promoterornot.InthisrespectaJudgmentofHighCourtofJudicaturefor
Rajasthan Bench at Jaipur may be taken into consideration'
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As per the said Judgment of High Court of Judicature for Rajasthan

Bench at Jaipur in the matter of D.B. Civil Writ Petition No. 13688/2021 and

other connected matters, the Hon'lcle High court has been pleased to observe

that, -

"28. The last question surviving for our consideration is, does RERA have

the authority to issue any directions against a bank or financial institution

which claims security interest over the properties which are subject matter of

agreement between the allottee and the developers. The term "allottee" has been

d.efined under Section 2(d) of the RERA Act as to mean in relation to real estate

project the person to whom a plot, apartment or building has been allotted, sold

or otherwise transferred by the promoter and would include a person who

subsequently acquires the said allotment through sale, transfer or otherwise

but does not include a person to whom such plot, apartment or building, as the

case may be, is given on rent. The term "promoter" is defined in Section 2(zk) as

under:-

" 2(zkl "promoter" means,-

a person who constructs or causes to be constructed an

independ.ent building or a building consisting of apartments' or

converts an existing building or a part thereof into apartments, for

the purpose of selling all or some of the apartments to other persons

and includes his assignees; or
a person who develops land into a project, whether or not the

person also constructs structures on any of the plots, for the

p*.po". of selling to other persons all or some of the plots in the

said project, whether with or without structures thereon; or

any development authority or any other public body in respect of

allottees of-
(a) buildings or apartments, as the case may be, constructed by

suchauthorityorbodyonlandsownedbythemorplacedat
their disposal by the Government; or

(b) plots owned by such authority or body or placed at their

disposal by the Government, for the purpose of selling all or

some of the aPartments or Plots; or

(v)

an apex State level co-operative housing finance society and a
primary co-operative housing society which constructs apartments

tr buildings for its Members or in respect of the allottees of such

apartments or buildings; or
any other person who acts himself as a builder, coloniser'

contractor, developer, estate developer or by any other name or

claims to be acting as the holder of a power of attorney from the

owner of the land on which the building or apa-rtment is constructed

or plot is develoPed for sale; or
such other person who constructs any building or apartment for

sale to the general Public.

(i)

(ii)

(iii)

(ir)

("i)

Explanation.-For the purposes of this
constructs or converts a building into apartments

clause, where the
or develops a plot

person who
for sale and
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sells apartments or plots aIe different person, both of them
the person who

such for the
shall be deemed to be the promoters and shall be jointly liable  S

functions and resPonsibilities
regulations made thereunder;"'

29. T}:re term "real estate

specified, under this Act or the rules and

agent" has been defined in Section 2(zml AS to

who negotiate S or acts on behalf of one person ln a
mean any person

real estate project
transaction of transfer of his plot, apartment or building 1n a

of sale with another person and who receives remuneration or charge for
by way

1 of Section 3 1 any aggrieved
the serylces SO rendered Under S1lb-section

complain t before RERA or before the adjudicating for
person may file a

and
violation contravention of the provisions of the Act or the ruleS

any or
against promoter allottee or real estate agen t, AS the case may

regulations any
restricted being filed

be The plaint by an aggrieved person thus would be to
com

this text the
promoter allottee or real estate agent. It 1S in con

against any
tion significance. we

definition of term promoter" and its interpreta assumes

definition of the term promoter" Perusal of this
have reproduced the entire
provision would show that the SAINC is worded AS to mean' and therefore pnma

be AS restrictive in nature. However varlous clauses of Section
facie 1S to seen

would indicate the desire of the legislature to define this term 1n an
2(zk) upromoter" means a person
expansive manner As per Clause (i) of Section 2 (zk\

ho constructs SCS to be constructed an independent building or a
w or cau

building consisting of apartments or converts an existing building or a part

thereof into apartmen tS, for the purpose of selling all or some of the apartments

other and includes his assignees. By couching this clause ln omeans
to persons

"promoter" extended by
and include S, language the definition of a term 1S

includingwithinitsfoldnotonlyapersonwhoconstructsorcauses
construction of independent building but also his assignees'

3o'Theterm.assignee,hasnotbeendefinedanywhereintheAct.We
would therefore have to interpret the term as it is ordinarily understood in the

legalparlanceinthecontextoftheprovisionsofRERAAct.TheAdvanceLaw
Lexicon by P. Ramanatha Aiyar expands the term "assignee" as to grant, to

convey, to make an assignment; to transfer or make over to another the right

one has in any object as in an estate. It further provides that an assignment by

actofpartiesmaybeanassignmenteitherofrightsorofliabilitiesundera
contract or as it is sometimes expressed an assignment of benefit or the burden

of the contract. The rights and liaUilities of either party to a contract may in

certain circumstances be assigned by operation of law, for example when a

party dies or becomes bankruPt'"'

Therefore, from the above observations of the High Court and from the

definition of "Promoter' as provided in section 2(zkl of the RERA Act, the

Authority is of the considered opinion that Yes Bank Limited is a Promoter in

the present matter for the following reasons:-

The definition of Promoter AS provided 1n section 2(zk) of the RERA Act

provide that Promoter means and include S his assignees also and YES Bank
S

Limited be considered AS an asslgnee AS 1n this case the Promoter Idealcan
Real Estates Private Limited has assigned ts right, title and interest to the YCS

Bank Limited by mortgaglng the Sttbject matter flat wlth the said Bank

Bankt is crystal clear that Yes Limited is an assignee of the Ideal

6
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Real Estate Private Limited and therefore it is also a Promoter as per the

definition of Promoter in the RERA Act in the present case' 
]

Therefore, after hearing both the parties and after taking into

consideration the documents placed on record, the Authority is pleased to

admit this matter for further hearing and order as per the provisions contained

in Section 31 of the Real Estate (Regulation and Development) Act,2O16 read

with Rule 36 of the West Bengal Real Estate (Regulation and Development)

Rules, 2021.

Now to take a decision regarding the interim orders and the stay orders

prayed by the complainant the Authority has to consider some points which are

as follows:-

The first thing to be considered by the Authority that action has been

taken by the Yes Bank Limited as per the provisions of SARFAESI Act

specifically section 13(a) of the said Act. whether RERA Act will prevail over the

provisions of SARFAESI Act is to be considered'

Inthisregardsection8goftheRERAActissurelytobetakeninto
consideration which provides that,-

"Section 89. Act to have overriding effect.- The provisions of this

Act shall have effect, notwithstanding anything inconsistent therewith

I contained in any other law for the time being in force'"'

Therefore section 89 of the RERA Act clearly and unequivocally provides

that RERA Act shall override and prevail over any other law for the time being in

force and from which it can be concluded that RERA Act shall prevail over the

provisions of the SARFAESI Act whenever there is a contradiction between the

provisions of the said two Acts.

In this regard the Judgment of the Supreme court of India in Petition

for Special Leave to Appeal (C) Nos. 1861-187112022 in the matter of Union

Bank of India vs Rajasthan Real Estate Regulatory Authority & ors. also should

be taken into consideration. The Apex court in the said matter has been

pleased to direct that,-

"36. Our conclusions can thus be summarized as under:-

(i)

(ii)

(iii) As held by the Supreme court in the case of Bikram chatterji (Supra)

in the event of conflict between RERA Act and SARFAESI Act the provisions

contained in RERA would Prevail

(i")........."

(v)RERAauthorityhasthejurisdictiontoentertainacomplaintbyan
aggrievedpersonagainsttheBankaSaSecuredcreditoriftheBanktakes
recourse to any of the provisions contained in section 13(a) of the SARFAESI

Act.
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t clarified that para 36(v hereinabove shall be

initiated
Petition

However 1S
A thority are

applicable 1n where proceedings before the .u
a case

the Special Writ
by the Home Buyers to protect their rights with this,

are dismissed.".

with the above observation of Hon'ble Supreme court of India it can be

clearlystatedthattheprovisionsofRERAnctstrattprevailovertheprovisions
oftheSARFAESIactwheneverthereisacontradictionbetweenthetwoActs
and therefore, the WBRERA Authority has every power and jurisdiction to admit

thepresentComplaintandheardthematteraSpertheprovisionsofRERAAct
and pass orders including stay ord'ers as per the provisions of the RERA Act'

Thesecondquestiontobeconsideredwhetherastayorderisactually
required or not.

In this regard it is to be considered that the RERA Act is a laler I

subsequentActanditisaSpecialActtoprotecttheright,titleandinterestof
theAllottees/HomeBuyers.AlthoughttreyesBankLimitedhastakenaction
aSpertheprovisionsofsectionl3(a)oftheSARFAEsIActbutthisactionofthe
BankclearlyviolatedandhamperedtherightoftheComplainantwhoisinthe
peacefulpossessionofthesubject-...",flat.Alreadyregistrationand
mutationoftheflathasbeendoneinfavouroftheComplainantandheisinthe
peaceful possession ofthe said flat'

In this regard section 1l(a)(g) and 11(4)(h) of the RERA Act should be taken

into consideration which provides that' -

"section 11(4)' The Promoter shall-

(a) .........'..

(g) pay all outgoings until he transfers the physical possession of the real

estateprojecttotheallotteeortheassociationsofallottees,asthecasemaybe,
whichhehascollectedfromtheallottees,forthepaymentofoutgoings
(including land cost, ground rent, municipal or other local taxes' charges for

water or electricity, -"irrt"n.nce charges, including mortgage loan and interest

on mortgages or other encumbrances and such other liabilities payable to

competentauthorities,banksandfinancialinstitutions,whicharerelatedtothe
project):

Providedthatwhereanypromoterfailstopayalloranyoftheoutgoings
collected by him from the allottees or any liability, mortgage loan and interest

thereon before transferring the real estate project to such allottees, or the

association of the allottees, as the case may be' the promoter shall continue to

beliable,evenafterthetransferoftheproperty,topaysuchoutgoingsand
penal charges, if any, to the authority ot p"t"ott to whom they are payable and

be liable for the cost of any legal proceedlngs which may be taken therefor by

such authoritY or Person;

section 1 1 4\ (h) after he execu te an agreement for sale for any apartment,

notplot or building, AS the case may
S

mortgage or create a charge on such

8
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apartment, plot or building, as the case may be, and if any such mortgage or

charge is made or created then notwithstanding anything contained in any

other law for the time being in force, it shall not affect the right and interest of

the allottee who has taken or agreed to take such apartment, plot or building,

as the case may be.".

Therefore being the Promoters of this project, the Ideal Real Estate
private Limited and the Yes Bank Limited are both under the obligation to

deliver the flat to the Complainant free of any charge, mortgage etc. as per the

provisions contained in section 11(4)(9) and 11(4)(h) of the RERA Act, as

mentioned above. Both the Promoters have failed in their obligations. The

Complainant has no fault in his part therefore his rightful peaceful possession

from the said flat cannot ousted by operation of the SARFAESI Act. Therefore an

interim order of stay should be imposed upon the Yes Bank Limited until the

disposal of this matter or until further order of this Authority, whichever is

earlier.

This Authority has the power to issue interim orders including stay

order in exercise of the provision contained in section 36 of the RERA Act.

Section 36 of the RERA Act provides that,-

"section 36. Power to issue iaterim orders.-where during an inquiry,

the Authority is satisfied that an act in contravention of this Act, or the rules

and regulations made thereunder, has been committed and continues to be

committed or that such act is about to be committed, the Authority may, by

order, restrain any promoter, allottee or real estate agent from carrying on such

act until the conclusion of such inquiry or until further orders, without giving

notice to such party, where the Authority deems it necessar5l'".

The Authority is also of the considered opinion that Respondent Bank

has violated the provisions of RERA Act, specifically section 11(a)(g) and 11(4)(h)

of the RERA Act by taking possession of the subject matter flats where

registration of the said flat has already been done in favour of the Complainant

and Complainant was in peaceful ownership of the said flat. Therefore, the

Respondent Bank, being a Promoter, is under obligation to vacate the physical

possession of the flat and deliver the peaceful possession of the flat to the

Complainant immediatelY.

Therefore, after hearing both the parties, the Authority is pleased to

give the following directions:-

a) The Respondent Yes Bank Limited is hereby directed to stop all the
proceedings including notice for auction, if any, with respect to the

scheduled property that is flat no. 12B, Block- 'A' on 12th floor
and flat uo. 18B, Block - 'A' ott 18th floor and restrain from

taking possession of the said property, till the disposal of this
matter or until further order, whichever is earlier'

b) An order of stay is hereby imposed upon the notice issued by the
Yes Bank Limited dated 1a.o3.2o24, till the disposal of this matter
or until further order, whichever is earlier.

c) The Receiver appointed in the instant matter is hereby directed to

restrain from taking any further steps in connection with the
subject matter property.
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matter or until further order, whichever is earlier'

e) The complainant is directed to submit his total submission

regardinghisComplaintPetitiononaNotar2edAffidavitannexing
therewith notar5r attested/self-attested copy of supporting

documents and a signed copy of the complaint Petition and send

the Affidavit (in original) to the Authority, serving a copy of the

same to the Respondent, both in hard and scan copies' within 3O

(thirty|daysfromthedateofreceiptofthisorderthroughemail.
f) The Respondent is hereby directed to submit his written Response

on notarzed affidavit regarding the complaint Petition and

Affidavit of the complainant, annexing therewith nota4r attested

copy of supporting documents, if any, and send the Affidavit (in

original) to the Authority serving a copy of the same to the

Complainant, both in hard and scan copies, within 3O (thirty)

days from the date of receipt of the Affidavit of the complainant

either by post or by email, whichever is earlier'

Fix 12.11.20124 for further hearing and order

d)

Real

furtherall byonls proceedingsorderAn of hereby imposedstay
SSION of thethewith possein connectionconcernedany

of thisthetill disposalmatterthein Stl propertybjectComplainant

(BHOLANATH

Member

(TAPAS MUKHOPADHYAY)

Member
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